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STATEMENT OF QUESTION 


The appellant was convicted in 1950 of armed robbery. 
The District Court, on the "round that it was not taken in 
good faith, and this Court both denied leave to appeal in 
forma pauperis. Appellant was represented by counsel at 
trial and in the forma pauperis proceeding in this Court, 
in 1052 appellant filed a motion to vacate sentence under 
28 USC 2255, providing for such relief where the judgment 
was rendered without jurisdiction or is vulnerable to col¬ 
lateral attack because of a denial of constitutional rights. 

In the appellee's opinion the question is whether the 
District Court erred in denying the motion to vacate sen¬ 
tence without a hearing, the motion setting -fortli only 
alleged errors of law in the course of the trial? 
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COUNTERSTATEMENT OF THE CASE 

Iii August 1950 the appellant was charged with having 
robbed, while armed with a pistol, one Goldve Prager (R. 
33). After a jury trial at which he was represented by 
counsel (R. 34, 35, 36), the appellant was found guilty as 
charged and on November 1, 1950 he was sentenced to six 
to eighteen years imprisonment (R. 36). 

Thereafter the appellant filed in District Court a petition 
for leave to proceed on appeal in forma pauperis; nothing 
was stated therein as to the nature of the proposed appeal. 
The trial judge (Judge Tamm) denied leave to proceed in 
forma pauperis , certifying that the appeal was not taken 
in good faith. That action of the trial judge was sustained 
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when this court (Judges Edgerton, Bazelon, and Fahy), 
after considering the pleadings of the appellant and the 
Government, and the responses of the Government to two 
orders to show cause why the relief sought should not be 
granted, denied leave to proceed on appeal in forma pau¬ 
peris? Counsel entered an appearance in that proceedings 
and prepared at least one of the appellant's pleadings. 

On January 10, 1952, the appellant filed in District Court 
a motion to set aside the judgment, alleging as follows: 

“1. The indictment does state facts sufficient to consti¬ 
tute on offense against the United States. 

2. The verdict is contrary to the weight of the evidence. 

5. The verdict is not supported by substantial evidence. 

4. The court erred in sustaining objections to questions 
addressed to the witness “Johnson”. 

5. The court erred in admitting testimony of the wit¬ 
ness “Johnson" to which objections were made. 

(>. The court erred in charging the Jury and in refusing 
to charge the Jury, as the nature of the evidence. 

7. The defendant and deprived of a fair trial by reason 
of the following circumstances: The Attorney for the 
Government stated in his Argument that the defendant 
had been convicted of crime. 

8. The court erred in refusing the defendant the Pre¬ 
liminary Examination." R. 37. 

The trial court denied the motion without a hearing. This 
appeal is from that denial. 

APPLICABLE STATUTE 

A prisoner in custody unde]* sentence of a court of the 
United States claiming the right to be released upon the 
ground that the sentence was imposed in violation of the 
Constitution or laws of the United States, or that the court 


1 See the clerk’s file in this count, Misc. No. 276. The order in the pro¬ 
ceedings before Judges Edgerton, Bnzelon, and Fahy was filed May 4, 1951. 
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was without jurisdiction to impose such sentence, or that 
the sentence was in excess of the maximum authorized by 
law, or is otherwise subject to collateral attack, may move 
the court which imposed the sentence to vacate, set aside or 
correct the sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no relief, 
the court shall cause notice thereof to be served upon the 
United States attorney, grant a prompt hearing thereon, 
determine the issues and make findings of fact and conclu¬ 
sions of law with respect thereto. If the court finds that 
the judgment was rendered without jurisdiction, or that 
the sentence imposed was not authorized by law or other¬ 
wise open to collateral attack, or that there has been such a 
denial or infringement of the constitutional rights of the 
prisoner as to render the judgment vulnerable to collateral 
attack, 11 le court shall vacate and set the judgment aside 
and shall discharge the prisoner or resentence him or grant 
him a new trial or correct the sentence as may appear 
appropriate. 

A court may entertain and determine such motion without 
requiring the production of the prisoner at tlie hearing. 

The sentencing court shall not be required to entertain 
a second or successive motion for similar relief on behalf of 
the same prisoner. 

An appeal may be taken to the court of appeals from the 
order entered on the motion as from a final judgment on 
application for a writ of habeas corpus. 

SUMMARY OF ARGUMENT 

It was not error to deny the appellant's motion to vacate 
sentence without a hearing. The motion presented only al¬ 
leged errors of law which should have been raised on appeal 
from the judgment of conviction and may not be reviewed 
by habeas corpus, or its statutory counterpart, a motion to 
vacate sentence under 28 I SC 2255. 
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ARGUMENT 

The appellant contends that the trial court erred when 
it denied, without hearing, his motion to vacate sentence. 
The statute provides for such motions by one who claims 
the right “to be released upon the ground that the sentence 
was imposed in violation of the Constitution or laws of 
the United States, or that the court was without jurisdiction 
to impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise subject 
to collateral attack. . ." 28 U.S.U. 2255. That section fur¬ 
ther provides for a hearing “Unless the motion and the 
files and records of the case conclusively show that tlie 
prisoner is entitled to no relief.” 

We submit that from the record of the case and the motion 
itself it appeared that tlie appellant was entitled to no relief 
and that it was not error for the court to deny the motion 
without a hearing. The allegation that the indictment (Joes 
state an offense against the United States obviously was 
not a ground for vacating the judgment. Assuming that the 
appellant meant to say that the indictment does not state 
an offense, a look at the indictment itself-’ shows it to be 
beyond attack. D.C. (’ode 22-2901 : 22-3202. 

The remaining allegations. <|uestioning the sufficiency of 
the evidence, rulings on evidence, the charge to the jury, 
argument of government counsel, and refusal of “the pre¬ 
liminary examination", were all matters for appeal. They 
may not be raised in this belated collateral attack. The 
scope of review under section 2255 is the same as in habeas 
corpus cases. Smith v. United States. S8 U.S. App. D.C. 
SO, 1ST F. 2d 192 cert, denied 341 U.S. 927. Neither habeas 

- R. 33. “The Grand Jury charges: On or about July 26, 1950, within 
the District of Columbia. Leonard R. Obery, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting 
in fear, stole and took from the person and from the immediate actual pos¬ 
session of Goldyc Prager, property of Goldye Prager of the value of about 
$15.00, consisting of the following: fifteen dollars in money; said Leonard 
R. Obery being then and there armed with a pistol. 


corpus 3 nor the motion under Section 2255 4 can be used to 
raise questions which should have been raised by an appeal. 
The motion and the remedy by habeas corpus reach only 
those trial errors which involve the jurisdiction of the court 
or the “deprivation of some right guaranteed by the Con¬ 
stitution." In re Quant z, D.C. Habeas Corpus 3836, June 
2, 1952. The errors here alleged do not reach that level' 
Accordingly, the court was not required to hold a hearing 
on the motion in issue. 

The appellant attempts to avoid the force of the foregoing 
rule by arguing that he “could not appeal from his con¬ 
viction." Brief p. 3, 6-7. The motion to vacate sentence 
said nothing from which it could be gathered that an appeal 
from the original conviction was unavailable. The appellant 
was represented by counsel at his trial and by different 
counsel in the forma pauperis proceeding in this court. Xo 
claim lias been made of inadequate representation by them”. 
When the motion to vacate was tiled it was not error to fail 
to appoint counsel since the allegations of the motion did 
not state grounds for relief. Hodge v. Huff . 78 U.S. App. 
D.C. 329. 140 F. 2d 686 cert, denied 322 U.S. 733: Sheehan v. 


3 Sunal v. Large, 332 U.S. 174. Fowler v. Gill, 81 U.S. App. D.C. 167, 156 
F. 2d 565, cert, denied 329 U.S. 791; Young v. Gill, 80 U.S. App. D.C. 166, 
149 F. 2d 843; Curtis v. Rives. 75 App. D.C. 66, 123 F. 2d 936; Watkins v. 
Rives, 75 App. D.C. 109; Bostic v. Rives, 71 App. D.C. 2. 107 F. 2d 649. cert, 
denied 309 U.S. 664; Clarke v. Huff, 73 App. D.C. 351, 119 F. 2d 204; In re 
Quantz, H.C. 3836, decided June 2. 1952. 

■* Smith v. United States, SS U.S. App. D.C. 80. 187 F. 2d 192 cert, denied 
341 U.S. 927; Meyers v. United States, 86 U.S. App. D.C. 320, 181 F. 2d 802; 
Murawski v. United States. 179 F. 2d 782. Tavlor v. United States, 177 F. 2d 
194. 

“• Sufficiency of the evidence: Young v. Gill, 80 U.S. App. D.C. 1G6. 149 F. 
2d 843; Admissibility of evidence Fowler v. Gill. SI U.S. App. D.C. 167. 156 
F. 2d 565 cert, denied 329 U.S. 791 ; Smith v. United States. 8S U.S. App. 
D.C. SO, 1S7 F. 2d 192; Clarke v. Huff. 73 App. D.C. 351, 119 F. 2d 204; 
Curtis v. Rives, 75 App. D.C. 66, 123 F. 2d 936; Preliminary Examination: 
Clarke v. Huff, 73 App. D.C. 351, 119 F. 2d 204. 

‘••Cf. Smith v. United States, 88 U.S. App. D.C. 80, 187 F. 2d 192: 

“Where the alleged error of the trial court is in the admission of evidence 
subject to correction on appeal, and there is representation by counsel, habeas 
corpus is not the appropriate remedy * * * 

[Erroneous admission of evidence] alone does not result in the denial of a 
constitutional guaranty so long as the error is subject to correction on appeal 
and there is no indication of any deterrent to appeal, such a lack of counsel. 
Accordingly, in such circumstances the method of correction must be direct, 
not collateral. Otherwise a motion under $ 2255 becomes indeed a substitute 
for the regular judicial process of trial and review.’* 88 T T .S. App. D.C. at 
85. 187 F. 2d at 197. 
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Huff, 78 U.S. App. D.C. 391, 142 F. 2d 81, cert, denied 322 
U.S. 764. 

Nor is the argument that a lack of funds precluded a direct 
appeal sufficient to justify resort to the collateral attack 
here made. In rc Quantz y District Court Habeas Corpus 
3836, decided June 2,1952, opinion by Chief Judge Stephens. 
Quautz, like this appellant, was denied an appeal in forma 
pauperis from his conviction in the Distinct Court and in 
this Court. In his opinion, denying a petition for a writ 
of habeas corpus Judge Stephens said: 

Counsel for (juantz urges that unless a writ of habeas 
corpus is issued there will have been a denial of justice 
because Quantz, being a poor person, was unable, for 
the purpose of an appeal from the sentence imposed in 
the criminal proceeding, to obtain a transcript of the 
i same. That contention is in my view not meritorious. 
The Constitution guarantees a trial, not an appeal; the 
right to an appeal is statutory. ^ 1291, Title 28, U.S.C. 

! There is a statutory provision governing the authoriza¬ 
tion of proceedings, including appeals, in forma pau¬ 
peris. £ 1915, Title 28, U.S.C. The pertinent portion 
thereof reads as follows: 

(a) Any court of the United States may authorize 
the commencement, prosecution or defense of any suit, 
action or proceeding, civil or criminal, or appeal 
therein, without prepayment of fees and costs or secu¬ 
rity therefor, by a citizen who makes affidavit that In* 
is unable to pay such costs or give security therefor. 
Such affidavit shall state the nature of the action, de¬ 
fense or appeal and affiant’s belief that he is entitled to 
redress. 

An appeal may not be taken in forma pauperis if the 
trial court certifies in writing that it is not taken in 
good faith. 

That provision has been held to require a showing of 
merit in an appeal sought to be taken in forma pauperis. 
Holland v. Capital Transit Co. (D.C. Cir., 1950), 184 
F. 2d 686. Therein the Court of Appeals said: 
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Subsection (a) of Section 1915 provides that such 
affidavit “shall state the nature of the action, defense 
or appeal. .as well as that the petitioner is unable 
to pay costs or give security therefor. The obvious 
purpose of this requirement i-s to enable the court to 
examine the grounds upon which the action, defense 
or appeal is based for the purpose of ascertaining 
whether or not it is of meritorious character—in the 


case of an appeal where the application for leave to 
proceed in forma pauperis is made by an appellant, 
whether or not there was probable error in the rul¬ 
ings below. Kinnev v. Plymouth Rock Squab Co., 
1915, 236 U.S. 43, 35 S. Ct. 236, 59 L. Ed. 457: Smith 
v. Johnson, 9 Cir., 1940, 109 F. 2d 152, 154. As said 
in the latter case: . . . The statute . . . contemplates 
that leave to proceed in forma pauperis should be 
denied to any applicant therefor unless there is a 
showing by the applicant of merit in the appeal he 
desires to prosecute or defend. (184 F. 2d at page 
689) 


Examination of the applications filed in the District 
Court and in the Court of Appeals for leave to appeal 
in forma pauperis from the sentence in the criminal 
proceeding discloses the following: In the District 
Court the application contained no statement concern¬ 
ing the points to be raised on appeal. See Criminal 
Xo. 1473—50 in the United States District Court, in 
which is contained Quantz’ notice of appeal and his in 
forma pauperis affidavit. In the Court of Appeals in 
the application for leave to appeal in forma pauperis 
there was no substantial showing of erroneous rulings, 
or conduct, of the trial judge. See Mise. Xo. 274. The 
application was, so far as its allegations of error are 
concerned, in conclusional form. The statement was 
that there were “serious and substantial questions of 
law involved”: that the trial judge “unduly restricted 
cross-examination”: that the trial judge erred “in 
refusing the petitioner the right to go into the moral 
character of the accused”: that the trial judge was 
requested to give, but declined to give, a cautionary 
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instruction to the effect that “while the woman was 
not an accomplice ... the jury could consider that she 
morally implicated herself”; the particular terms of 
the requested instruction were not indicated. Counsel 
for Quantz now urges that only by having had avail¬ 
able the transcript of the criminal proceeding in the 
District Court could he have made a specific showing 
in the applications to be allowed to proceed in forma 
pauperis of alleged errors in the rulings of the trial 
judge. That contention is, I think, not meritorious. 
The criminal proceeding was not lengthy, the tran¬ 
script comprises only 170 pages including the instruc¬ 
tions to the jury. It would have been possible for 
counsel for Quantz, during the criminal proceeding, 
to make notes of the rulings and conduct of which he 
then complained and now complains, and such notes 
would have been a sufficient foundation, when imple¬ 
mented by the memory of counsel as an experienced 
trial lawyer, for a showing in his applications for 
leave to proceed in forma pauperis of the errors 
alleged. Counsel cannot in my view properly char¬ 
acterize as a denial of justice the denial of leave to 
proceed on appeal in forma pauperis when he made 
no substantial showing either to the District Court or 
to the Court of Appeals of error in the rulings or con¬ 
duct of the trial judge. (Emphasis added). 

In this case, as in Quantz, appellant was not denied a 
direct appeal because lie was a poor person. He was denied 
an appeal in forma pauperis because there was no show¬ 
ing of merit in his proposed appeal. Appellant, in effect, 
is seeking to use the motion to vacate to bypass this court’s 
ruling that he was not entitled to appeal in forma pauperis. 
A strange twist is given to the two beneficial statutory 
provisions involved when the appellant asks this court to 
hold that the District Court is required to hold a hearing, 
as in habeas corpus, on questions which should have been 
raised on appeal, but were not because there was no show¬ 
ing of merit in them. Motions to vacate under § 2255 may 
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be made at any time while the prisoner is in custody under 
the sentence complained of. Under appellant’s theory all 
prisoners who have been denied appeals in forma pauperis 
because the questions were frivolous, years later may 
command, on motion to vacate, a hearing on those same 
questions. Appellant had his day in court and an oppor¬ 
tunity to seek review on appeal of the alleged errors in his 
trial. Simply because he failed to show merit in his pro¬ 
posed appeal he should not be allowed now to obtain 
review in the collateral attack under $ 2255. Accordingly, 
we submit that the District Court correctly refused a hear¬ 
ing to appellant on the alleged errors of law in his trial. 

CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Charles M. Irelan, 

United States Attorney. 

Joseph M. Howard, 

Assistant United States 
A ttorney. 
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